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PART I

APPLICATION PROCEDURES AND EVIDENCE REQUIREMENTS







AIR CARRIER AUTHORITY

Under Title 49 of the United States Code (“the Statute”),* anyone who wants to provide air
transportation service? as an air carrier must first obtain two separate authorizations from the
Department of Transportation: “safety” authority in the form of an Air Carrier Certificate
and Operations Specifications from the Federal Aviation Administration (FAA)* and
“economic” authority from the Office of the Secretary of Transportation (the Department) in
the form of a certificate for interstate or foreign passenger and/or cargo authority issued
under section 41102 of the Statute.*

Certificates may authorize either scheduled service or charter-only service. A certificate
authorizing interstate® air transportation may be issued after a finding by the Department that
the applicant is “fit, willing, and able” to perform the proposed service. The award of a
certificate for foreign authority® must also be found to be “consistent with the public
convenience and necessity.”

This packet contains information on how to obtain interstate and foreign certificate authority
from the Department. This packet is also available on the internet at:

http://ostpxweb.dot.gov/aviation/index.html’

If you have any questions concerning the information in this document or the Department’s
procedures for issuing certificates, please contact the Air Carrier Fitness Division on
202-366-9721.

1 Copies of the Statute may be obtained directly from the Superintendent of Documents, U.S. Government

Printing Office, Washington, D.C. 20402.

2 “Ajr transportation,” as defined by section 40102(a)(5) of the Statute, means the transportation of
passengers or property by aircraft as a common carrier for compensation, or the transportation of mail by
aircraft, in interstate or foreign air transportation.

®  The requirements for obtaining FAA safety authority are contained in 14 CFR Parts 119, 121, and 135.

* There are certain exceptions to this rule. Section 40109 of the Statute allows the Department to grant
exemptions from the certificate requirement where it finds that such exemptions are “consistent with the public
interest.” Such exemptions may be granted to individual air carriers or to groups or classes of air carriers.
Carriers proposing to operate only small aircraft, that is aircraft with an original design capacity of 60 or fewer
seats or with an original payload capacity of 18,000 pounds or less, are exempt from the certificate
requirements and may obtain authority as an air taxi operator or commuter air carrier in accordance with the
provisions of Part 298 of the Department's Regulations (14 CFR Part 298).

> “Interstate air transportation,” as defined in section 40102(a)(25) of the Statute, means operations between
points in the United States; between points in the United States, on the one hand, and points in U.S. territories
or possessions, on the other; or between points both of which are in U.S. territories or possessions.

®  “Foreign air transportation,” as defined in section 40102(a)(23) of the Statute, means operations between a
place in the United States and a place outside the United States when any part of the transportation is by
aircraft.

" At this site, click on “Site Map” at the top of the screen. Scroll down and select “Air Carrier Economic
Authority,” which is located to the right of the “Domestic Affairs” box. Then click on “How-To Publications.”
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Information on other types of air carrier authority may be obtained from the Department as
follows:

For information on obtaining an air carrier certificate from the FAA, contact a local FAA
Flight Standards District Office in your area or:

Flight Standards Certification Surveillance Division
Federal Aviation Administration
AFS-900, Suite 131
45005 Aviation Drive
Dulles, Virginia 20166
(703) 661-0500

A list of Flight Standards Regional and District Offices may be obtained on the internet at:
http://www.faa.gov/avr/afs/fsdo/index.cfm
For information on commuter air carrier authority, contact:

Air Carrier Fitness Division
Department of Transportation
X-56, Room 6401
400 Seventh Street, SW
Washington, DC 20590
(202) 366-9721

For information on air taxi authority, contact:

Program Management Branch
Federal Aviation Administration
AFS-260, Room 831
800 Independence Avenue, SW
Washington, DC 20591
(202) 267-7773 or 267-7897

FILING AN APPLICATION

Reprinted in Part I11 of this packet is a copy of Part 201 of the Department's Regulations,
which describes the rules for filing an application for certificate authority. Separate
applications are required to obtain interstate authority and foreign authority. Sample
applications are included in Part 11 of this packet.



Filing Fees

The fees for filing applications for certificate authority are as follows:

Interstate scheduled certificate authority $ 850
Foreign scheduled certificate authority $ 900
Both interstate and foreign scheduled certificate authority $1,750
Interstate charter certificate authority $ 850
Foreign charter certificate authority $ 600
Both interstate and foreign charter certificate authority $1,450

Supporting Information

At the time an application is filed, the supporting information that the applicant will rely on
to convince the Department that it is “fit, willing, and able” to operate should be submitted.
The evidentiary material required to be submitted with the application is detailed in section
204.3 of Part 204 of the Department’'s Regulations, a copy of which can be found in Part 111
of this packet. A discussion of these requirements is contained in the section below on
“Evidence Requirements.” If an applicant is seeking both interstate and foreign certificate
authority, the evidence in support of the applicant's fitness to operate need only be included
with one of the applications and incorporated by reference in the other.

Confidential Treatment

Should the applicant wish to seek confidential treatment for any portion of the fitness
information submitted, it should use the procedures set forth in section 302.12 of the
Department's Regulations, a copy of which is included in Part 1ll. A sample of such an
application is included in Part 1I. Information for which confidential treatment will generally
be granted includes the specific fares to be charged, estimated revenue passenger miles,
available seat miles, and projected load factor, as well as aircraft leases, loan agreements,
and financial statements of individuals or entities (other than parent and/or sister companies)
providing funding to the applicant. Conversely, absent a clear and justifiable reason for
doing so, confidential treatment generally will not be granted for an applicant’s current or
historical financial statements, expense forecasts, or the identity of and resumes for key
personnel. Applicants should bear in mind that requesting confidential treatment of
documents may significantly slow the processing of a company’s application while the
Department reviews the confidentiality request. Therefore, applicants are advised to
carefully review the need for such treatment and submit for the public record redacted
versions of the documents at issue that reflect all information but that which the company
considers to be particularly proprietary or otherwise commercially or financially sensitive.



Service and Filing

Applicants for certificate authority are required to serve their applications on persons who
may have an interest in the proposed operation. A list of the persons requiring service is
contained in section 302.203(b) of the Department's Regulations, which may be found in
Part I1l. In addition to these persons, a copy of the application should be provided to the
FAA Flight Standards District Office with which the applicant has filed, or intends to file, its
request for FAA authority.

An original and 6 copies of each certificate application and evidentiary material, together
with the required filing fee made payable to the “U.S. Department of Transportation” should
be filed with:

Department of Transportation Dockets
Room PL-401
400 Seventh Street, SW
Washington, DC 20590
(800) 647-5527

PROCESSING THE APPLICATION

Applications for certificate authority should be complete when filed, that is, all of the
information required by section 204.3 to determine a company’s fitness to operate, as
discussed below in “Evidence Requirements,” should be included. Applications should
not be filed with the Department until after the applicant has progressed to the point where it
has resolved all significant issues relating to its fitness. Thus, before filing an application, an
applicant should have (1) determined its operating proposal, including identifying the
aircraft it intends to use and the markets it intends to serve, and prepared complete revenue,
expense, and traffic data supporting its plan, (2) identified all key management personnel,
and (3) obtained the funding needed to meet the Department’s financial fitness criteria, or, at
a minimum, developed a reasonable and verifiable plan for doing so. Filing incomplete
applications will only result in delays in processing and the possible dismissal or
rejection of the application.

Staff Review

Applications for certificate authority are processed under Subpart B of the Department's
Procedural Regulations (14 CFR 302.201 et seq., which is reprinted in Part 1l1). Upon
receipt of an application, the Department’s Dockets Section will assign it a docket number
and place the application in a file which is available to the public at the Department’s
headquarters and via the internet [http://dms.dot.gov]. The application will then be
forwarded to the Air Carrier Fitness Division where it will be assigned to a staff analyst for
review and processing.

If some additional or clarifying information is required, the staff analyst will so advise the

applicant, usually by letter, and provide it with an opportunity, usually 30 days, to submit
any required material. Any such subsequent filing, as well as any amendments to the
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application, such as changes in the type of authority requested or in the applicant’s service
proposal, should be filed with the Department’s Dockets Section, with an original and 6
copies, referencing the docket number(s) assigned to the initial application(s).

Interested persons have 21 days from the date the application (or any subsequent
amendment) is filed to submit answers to the application in support of or in opposition to the
authority requested. If an answer is filed, the applicant has 14 days to file a reply.

Action by the Department

After review of the filed documents, including any answers, the Department will decide on
the procedures it will follow in handling the application.®

Because of the substantial drain that processing incomplete or poorly prepared applications
places on the Department--particularly in diverting staff resources from processing the
applications of persons who are well prepared--if an applicant is unable to provide complete
information in its application or in response to the staff’s initial information request, the
Department may dismiss or reject the application. Generally, such action is taken “without
prejudice” to the applicant’s refiling for certificate authority at a later date when it is able to
present a complete application.

Where the application is complete, and where there appear to be no material issues of fact
that cannot be resolved on the written record, the Department will usually act on the
application by use of “show-cause” procedures.® In such cases, the Department’s Assistant
Secretary for Aviation and International Affairs will issue an order tentatively finding the
applicant fit and proposing to issue it a certificate authorizing the requested service. A copy
of the order will be sent to the applicant, any person who has filed an answer to the
application, and interested FAA offices. A summary of the order will also be published in
the Federal Register. The order will allow interested persons an opportunity (usually 14
days) to file comments and “show cause” why the Department should or should not adopt its
proposed fitness findings and award of authority.

If no objections are filed, an order finalizing the tentative findings will be issued. If
objections are filed, the applicant will have an opportunity to reply to them (usually 7 days)

8 As part of its review, the Department will contact the FAA to determine the status of any application that

the applicant has filed with that agency, and whether the FAA has uncovered any potential problems or
concerns with the applicant. While an applicant may wish to pursue its Department and FAA authorities
simultaneously, the FAA generally will not proceed to review an applicant’s operations, maintenance, or
training manuals unless it has been notified by the Department that there are no significant problems with the
application for economic authority.

°®  Where there are substantial questions about whether a carrier is fit to operate, the Department may issue a
show-cause order proposing to deny the application. If an application raises substantive questions of fact, is
controversial, or presents complex issues that cannot be resolved on the written record, the Department may
direct that the matter be considered in an oral evidentiary hearing before an Administrative Law Judge. Once
the application is assigned, the Judge will set a procedural schedule for exhibits, hearings, and briefs. After
these procedures have been completed, the Judge will review the information submitted and the arguments on
brief, and issue a recommended decision on the applicant's fitness to provide the air transportation it proposes.
After the Judge issues a decision, the Department's Assistant Secretary for Aviation and International Affairs
will review that recommendation and issue a final decision on the application.



before further Department action is taken. Based on these responses, the Department will
then determine what further procedural steps, if any, may be warranted, such as requesting
additional information from the applicant or setting the case for hearing before an
Administrative Law Judge. If such further procedures are not employed, the Department will
issue a final order on the merits.

In most instances, the Department will impose conditions on the applicant’s authority in the
final order--such as a limit on the duration of the authority (e.g., for one year), on the
number, type, or size of aircraft that the applicant may operate, or on the type of service that
can be provided. If, at a later date, the company wishes to expand its operations beyond
those limits, it would need to notify the Department and establish its fitness to do so. In
addition, new carriers will be required to file a first year progress report at the end of their
first year of operations. These conditions are intended to enable the Department to monitor
the carrier’s operations more closely, particularly during its first several years.

If an application for foreign authority is involved, the Department's final decision to grant or
deny the requested authority is subject to review by the President of the United States, who
has 60 days from the date the Department sends him the decision to review the action. If the
Department's decision is not disapproved by the President, it will become final. Department
actions on requests for interstate authority are not subject to review by the President, and are
final at the time they are issued.

At the time the Department issues its final decision and award of authority, if the applicant
does not hold an Air Carrier Certificate and Operations Specifications from the FAA
authorizing it to conduct its proposed operations, the economic authority will not become
effective until the applicant has received the required FAA authority and presented evidence
of it to the Department. At the time it presents its FAA documents, the applicant must also
supply certain updated fitness information and proof of insurance coverage (see the
discussion below under “Other Requirements”), and meet any other conditions imposed
by the Department in its final decision.

Under the Department's Regulations (section 201.5 reprinted in Part 111), an applicant may
not (1) advertise, list schedules, or accept reservations for its proposed air transportation
until the Department issues its final decision on the applicant's certificate application, or (2)
accept payment or issue tickets for its proposed air transportation until the certificate has
been made effective by the Department. An applicant may advertise or list schedules for its
proposed services between the time the Department issues its final decision on the
application and the time the authority is made effective only if any such listings or
advertisements prominently state “This service is subject to receipt of government operating
authority.”

In calculating start-up time, an applicant should anticipate that the Department will require a
minimum of four months to process the application beginning from the time a complete
application is filed. Additional time would be required if objections are filed or complex or
unusual issues are raised by the application. This estimate does not take into account the
time required for completion of the Presidential review period with respect to applications
for foreign authority, or to complete any necessary FAA certification work.



EVIDENCE REQUIREMENTS
Fitness Test

The Department uses a three-part test to determine the fitness of a company. First, it
examines the managerial competence of the applicant's key personnel to determine whether
they have sufficient business and aviation experience to operate an airline, and whether the
management team, as a whole, possesses the background and experience necessary for the
specific kind of operations proposed.

Second, it reviews the applicant's operating and financial plans to see whether the applicant
has a reasonable understanding of the costs of starting its operations and either has on hand,
or has a specific and verifiable plan for raising, the necessary capital to commence
operations. Before being granted effective air carrier authority, the applicant must submit
third-party verification that it has acquired the necessary capital to conduct its operations.

Third, the Department looks at the applicant's compliance record to see whether it and its
owners and managers have a history of safety violations or consumer fraud activities that
would pose a risk to the traveling public, or whether other factors indicate that the applicant
or its key personnel are unlikely to comply with government laws, rules and directives.

In addition, the applicant must establish that it is owned and controlled by U.S. citizens.

The information required by Part 204 of the Department’s Regulations (14 CFR 204, which
is reprinted in Part 111 of this packet) is intended to provide the Department with a sufficient
basis upon which to determine whether an applicant is qualified in each of these areas to
provide the public with its proposed service.

The following pages contain a discussion of the data required by section 204.3 and which
the Department routinely requests in processing certificate applications. An applicant should
address each point below. If the answer to the information requested is “not applicable” or
“none,” please so state for each item.

Also described are some of the common mistakes made by applicants in their
filings, the biggest of which is filing an incomplete application. All too
often, applicants view the filing of their applications with the Department as
one of the first steps towards becoming an airline, not one of the last. Thus,
some applications are filed without all of the key management positions filled
or when arrangements for financing have not been made or service proposals
have not been finalized.

Common mistakes also include not filing updated information if any changes
occur in the applicant's ownership, management team, compliance history,
financial position, or service proposal while its application is under review so
as to render inaccurate any information or representations made previously in
its application or in subsequent responses. If such changes occur, the




applicant should file promptly a supplement to its application in the assigned
docket (an original and 6 copies) describing the details of any such changes.
Failure to do so will result in additional delays in processing the application
to completion.

General

The purpose of the information described below is to provide the Department with some
background on the applicant, including information on the type of service being provided
currently, if any, as well as that proposed.

Data Required

1. The name, address, telephone and fax numbers of the applicant, along with the name,
position, phone number and email address of the applicant’s point of contact for processing
the application.

2. A narrative history of the applicant.

a. The narrative should include when the applicant was formed and by whom, any
subsequent ownership changes, the nature of the business initially and how it has
changed or grown, and the primary markets currently being served.

b. The narrative should also indicate the type of authority being requested in the
application, the markets to be served, whether additional aircraft will be required in the
proposed service, and whether other changes or additions in the applicant’s management
team, facilities, and operations will be made if the requested authority is received.

c. If the applicant has or proposes to establish maintenance or operations bases separate
from its corporate offices, the locations of those bases should be indicated.

d. If the applicant intends to contract out any maintenance, training or other operational
functions, the percentage and type of such contracts should be indicated.

3. A list of the applicant's current and/or proposed fleet of aircraft, including the number
and seating/cargo capacity of each type and model of aircraft and whether they are or will be
owned or leased.

a. If the aircraft are currently leased, identify the lessor; if the aircraft will be leased,
provide copies of letters of intent with the lessor.

b. For applicants that already operate aircraft, provide a sworn affidavit stating that
each of these aircraft has been certified by the FAA and complies with all applicable
FAA safety standards. For non-operating applicants, this affidavit should be submitted at
the time the company's FAA documents are submitted to the Department to make its
authority effective. (See Part IV of this packet for a sample of the affidavit required.)
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4. A description of all authority the applicant holds or has held to conduct air transportation
operations from state, federal, and foreign governments. This would include, for example, a
certificate from the FAA, an air taxi registration with the Department, or a Canadian
Transportation Agency license.

a. If new or additional authority is needed from the FAA in order to conduct the
proposed operations, the status of any application for that authority, and the name,
telephone number, and address of the FAA personnel responsible for processing that
application should be provided.

b. If no additional authority is needed, the name, address, and telephone number of the
applicant's FAA principal operations inspector should be included.

Common mistakes in submitting background information include submitting
a service proposal—with a description of the markets to be served, frequency
of flights, number and type of aircraft to be used—which is inconsistent with
the first year forecast of revenues and expenses provided as part of the
applicant’s financial documents; and failing to identify the FAA personnel
responsible for the oversight of the applicant’s operations and/or failing to
include with its application a copy of its FAA Pre-Application Statement of
Intent. (Note: By the time an application is filed with the Department for a
certificate, the applicant should have also contacted its local FAA Flight
Standards District Office and filed its Pre-Application Statement of Intent
with that office.)

Corporate Structure and Ownership

The purpose of the information described below is to provide the Department with
information on the applicant’s ownership structure to demonstrate that it is owned and
controlled by U.S. citizens.

Data Required

1. The form of the applicant's organization (e.g., sole proprietorship, partnership,
corporation, or limited liability company), the state law(s) under which the applicant is
organized, and the date of incorporation or organization.

2. If the applicant is a corporation or limited liability company, a statement provided by the
Office of the Secretary of State, or other agency of the state in which the applicant is
organized, certifying that the applicant is a company in good standing. This statement
should reflect the applicant's corporate standing not more than one month prior to the date
the application is filed.
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3. A sworn affidavit stating that the applicant is a citizen of the United States.”® (See Part
IV of this packet for a sample of the affidavit required.) If any owners, officers, directors, or
other persons who have the power to influence the applicant, whether through ownership,
debt, position held, or other interest, are not U.S. citizens, state the name and citizenship of
each, and describe each such person's relationship to, and interest in, the applicant.
For more information about foreign interests, review the discussion of Issues Pertaining to
Non-U.S. Citizen Involvement at the end of this section.

4. A description of the classes or types of the applicant's stock that are authorized, the
number of shares of each class or type that are issued and outstanding, and the total number
of shareholders of each class of stock.

5. A list of all persons (individuals or organizations) that own or control at least 10 percent
of the stock of the applicant, indicating the number of voting shares and the corresponding
percentage of the total shares outstanding that are held by each, along with their address,
citizenship, and principal business.

a. If any stockholder is an organization, provide the name, address, citizenship, and
principal business of the individuals who own or control at least 10 percent of the stock
of the organization. If there are several layers of ownership by companies (e.g., holding
or parent companies), information on the stock ownership should be provided for each
layer until the ultimate individual shareholders are reached.

b. If the applicant's stock is held by someone for the benefit or account of a third party,
give the name, citizenship, and principal business of that person or organization.

c. If any of these persons are related by blood or marriage or have had any financial
interest in, or serve or have served as an officer or director of any other air carrier,
common carrier, or person substantially engaged in the business of aeronautics or
persons whose principal business (in purpose or fact) is the holding of stock in or control
of any aviation-related entity, that relationship should be described.

d. If any person or organization holds options to convert debt to equity or one type of
stock to another type, identify the person or organization and discuss the circumstances
under which such conversion may occur.

6. A list of the applicant's operating divisions and subsidiaries, if any, and of any other
company (including any air carrier, common carrier, or person substantially engaged in the
business of aeronautics) in which the applicant or any of the applicant’s substantial owners
(i.e., those who own 10 percent of more of the stock) and officers (i.e., the senior executives,

10 Section 40102(a)(15) of the Statute defines a “citizen of the United States” as: “(1) an individual who is a
citizen of the United States; (2) a partnership each of whose partners is an individual who is a citizen of the
United States; or (3) a corporation or association organized under the laws of the United States or a state, the
District of Columbia, or a territory or possession of the United States, of which the president and at least two-
thirds of the board of directors and other managing officers are citizens of the United States, which is under the
actual control of citizens of the United States, and in which at least 75 percent of the voting interest is owned
and controlled by persons that are citizens of the United States.”
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such as Chief Executive Officer, President, Chief Operating Officer, Chairman of the Board,
Vice Presidents, and General Manager) have a financial interest. The principal business of
each of these entities and their relationship to the applicant should be discussed.

Common _mistakes in submitting ownership information include not
providing enough information to account for 100 percent ownership of the
applicant; not providing all required ownership information on parent or
holding companies or on their parents or holding companies; not fully
disclosing or discussing the role of any foreign investors in the applicant’s
ownership or management; and providing share ownership information based
on the total number of shares authorized, rather than on the number of shares
actually issued and outstanding as required.

Issues Pertaining to Non-U.S. Citizen Involvement. During our review of an application
for certificate authority, the Department’s staff will examine the company’s ownership
structure to determine if the applicant satisfies all statutory citizenship tests and is under the
actual control of U.S. citizens. In determining actual control, we examine the facts of a
particular situation to decide whether a foreign interest will have a substantial ability to
influence the carrier’s activities."* Some of the factors we consider are set forth below.
Before submitting an application for certificate authority to the Department, each applicant
should consider the following factors as they pertain to foreign interest and control:

. What is the total amount of voting stock and equity interest that a foreign interest
can hold and the carrier will still be considered a U.S. citizen? Generally, the likelihood of
foreign control increases when a foreigner holds a larger percentage of equity. In some
instances, the Department has approved up to 49% total equity ownership (comprised of
both voting and non-voting), but by statute foreigners cannot own, individually or in the
aggregate, in excess of 25% of the voting stock.

. In what instances has the Department approved total foreign equity interest
(comprised of both voting and non-voting) in excess of 25% of the stock? Generally
speaking, foreign equity interests over 25% have only been permitted where the foreign
investors have been nationals of countries with which we have open skies aviation bilaterals
(liberal bilaterals in earlier orders). We note that an earlier decision, Laker Airways
(Order 95-12-37), is inconsistent, has been superseded, and should not be used as guidance
in these matters. Recently, the Department has further refined its policy with regard to
actual control to allow, in appropriate circumstances, total foreign equity investments in
excess of 25% when it was determined that the foreign investments were clearly passive and
diffuse, with no suggestion of foreign control.

. Does the foreign interest have power to veto or control the management structure, or
is there a U.S. citizen interest that would tend to vitiate the foreign interest? It is more

11 past cases include In the matter of the citizenship of DHL Airways, Inc. n/k/a ASTAR Air Cargo, Inc., Order
2004-5-10, issued May 13, 2004 at 8; Acquisition of Northwest Airlines by Wings Holdings, Inc., Order 89-9-
51, issued September 29, 1989, at 5; Application of Discovery Airways, Inc., Order 89-12-41, issued December
22,1989, at 10; In the matter of USAir and British Airways, Order 93-3-17, issued March 15, 1993, at 19; and
Application of North American Airlines, Inc., Order 89-11-8, issued November 6, 1989, at 6.
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likely that control will rest with a foreign interest where the foreign-held shares are owned
by a single entity, or a group of entities acting in concert, and the U.S.-held shares are
widely held, particularly if there is no commonality of interest among the U.S. shareholders.
Conversely, where the U.S. shares are concentrated in a single entity or group of entities
acting in concert, the U.S. interests are more likely to be in a position to exert control over
the carrier.

. Does the foreign investor have the right to name members of the board of directors
or other key managers of the company? By statute, two-thirds of the Board of Directors
must be U.S. citizens. For purposes of the statute, a director named by a foreign owner is
considered “foreign” or “non-U.S. citizen”, regardless of the individual’s nationality. The
Department will examine the relative numbers, duties, and responsibilities of the individual
directors and managers appointed by the foreign interest. For example, if the foreign
interest is empowered to name only three of ten directors, the influence may not at first
appear to be controlling; however, if those three are to include the majority of the members
of one or more key committees, foreign control may exist. Moreover, the ability of an
investor to name a greater portion of the total directors than the ratio of its equity investment
may reflect the investor’s intention to influence the strategic decisions of the company and
an enhanced ability to do so.

. Are there provisions in the agreements that would permit the foreigner to cause a
reorganization of the carrier? Do the agreements include buy-out provisions of the U.S.
investor/owner by either the carrier or the foreigner investor? These provisions would
permit the foreign interests to buy-out the U.S. interests at amounts that may be greater than
fair market value (FMV), and may prohibit the U.S. interests from selling their interest
without approval. For example, one of the agreements may specify the buy-out of the U.S.
shares by the carrier or foreign interests at a set amount, such as 25% above FMV.

. Do corporate governance provisions or agreements among shareholders give undue
influence to the foreign interests? These are the “supermajority” provisions mentioned by
the Inspector General. An example of such provisions would occur if a foreign investor had
the right to name one-third of the directors, and important corporate actions required 75%
approval by the board. As a result, the foreign interest would have a right to veto major
decisions of the rest of the board.

) Are the U.S. citizen shareholders functioning as nominees or agents for the foreign
investors? Foreign nationals wishing to invest in U.S. airlines have on occasion proposed
ownership schemes where the voting shares they wished to own or control would be held
nominally by U.S. citizens, including family members, employees, business partners,
attorneys, etc. In such situations, the foreign investor usually provides the funds needed to
acquire the stock held by the nominee. Often, the U.S. holder has no background,
knowledge, or even apparent interest in the airline industry. Even if stock ownership is not
involved, U.S. citizens may be considered nominees or agents of the foreign interest if they
are hired by the foreign investors for their position with the air carrier, or otherwise have a
history of affiliation with the foreign interest.
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) Are there business relationships or significant contracts between a foreign investor
and one or more U.S. citizen shareholders that may cause the U.S. citizen(s) to be unduly
influenced by the foreign national? Even if the U.S. citizen is not an agent or nominee of a
foreign investor, it is possible for influence to be exerted if the foreign investor has other
business relations with the U.S. citizen. For example, the U.S. citizen may be beholden to
the foreign investor if the foreign investor has loaned the U.S. citizen substantial sums of
money for purposes unrelated to the air carrier or employs members of the U.S. citizen’s
family. The influence may be heightened if the loan is subject to call, or other contractual
obligations.

. Has the foreign investor loaned or guaranteed loans for the carrier or provided it
with lines of credit? The Department does not generally regard debt, taken alone, as a
source of foreign control. However, loan arrangements may not include security provisions
that provide avenues of control to a foreign investor. Moreover, a provider of an installment
loan or line-of-credit, particularly where such funds comprise the principal operating capital
of the carrier, may be able to exercise control over the carrier’s operations if the lender has
the ability to withhold funds or demand repayment if the carrier does not follow its
instructions. In addition, under certain circumstances lenders are sometimes given options
to acquire equity in the company. These circumstances, as well as the degree to which the
carrier may be financially dependent on a foreign source of funds, are considered in
evaluating the totality of circumstances regarding a carrier’s citizenship.

. Are there any other significant business relationships between the foreign investor
and the air carrier? If the foreign investor is an airline, tour operator, freight forwarder, or
is otherwise involved in an associated business where the ability to control the carrier could
give the foreigner’s business a potential market advantage, the issue of foreign control will
be closely scrutinized. Similarly, if the foreign investor has other significant business
relationships with the air carrier, such as providing its aircraft, handling its marketing,
performing other administrative functions, or providing a substantial portion of its revenues,
these relationships will be considered in the totality of circumstances present.

While the above discussion covers some of the factors we have relied on in past cases, no
single factor or group of factors is determinative of control, and we emphasize that this list
is not exhaustive. Our decisions are based on the totality of circumstances presented and
each case is different. Factors that can be found in case precedent may be rendered
redundant, and even obsolete, by changes in the regulatory, legal, and market environments,
just as those conditions could result in other factors that we have not looked at previously.
Moreover, factors found to result in control in one case may not be dispositive in another
case because of overriding factors not present in the earlier case, and vice versa.

Management Expertise and Technical Ability

The purpose of this information is to demonstrate that the applicant has a sufficient number
of qualified, competent management personnel with the background and experience
necessary for the kind of operations being undertaken.
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Data Required

The following information concerning the existing and/or prospective key management
personnel*? should be submitted:

1. A chart showing positions and operating divisions within the organization that depicts
which positions and functions report to whom.

2. Each key personnel's position and responsibilities with the applicant and the date
employed or to be employed.®

a. If an individual has been employed with the applicant for a number of years, indicate
all positions held during that time, with the dates each position was held.

b. If any key personnel are employed or will be employed by the applicant on less than
a full-time basis, state what percentage of the employee's time will be spent on the
applicant's business, and provide details of his or her concurrent occupation(s).

3. Aresume for each of the key personnel stating:
a. Full name, current address, and telephone numbers.

b. All previous employment (both aviation and non-aviation) including: name of
employer, location (city, state), type of business, position held, description of
responsibilities, and dates employed. If the previous employer held any aviation
authority, state the type (e.g., air taxi, commuter, fixed base operator, certificated air
carrier). Any periods of unemployment should be accounted for.

c. Education and training, including names of institutions, dates attended, and any
certificates or degrees received. If the person holds a certificate or license from the FAA
(such as an Airline Transport Pilot certificate or Airframe & Powerplant Mechanic
license), these, including their numbers, should be listed, as well as the number of
recorded hours of flying time for the Chief Pilot.

4. The citizenship of each such person.

5. The amount of stock (or other interest) held in the applicant, if any, by each.

2 “Key personnel” refers to the President, Chief Executive Officer, Chief Operating Officer, General

Manager, Chief Financial Officer, Vice President(s), the Director of Operations, the Director of Maintenance,
the Chief Pilot, the Director of Safety, and the Chief Inspector, as well as the Chairman and members of the
Board or other key officials who may not be involved with the day-to-day operation of the company but who
are primary stockholders and/or whose influence on the actions or policies of the applicant is, or potentially
could be, substantial.

3 In addition to the key personnel noted above, if the applicant proposes to contract out any maintenance or
training functions, the corporate position that will be responsible for overseeing those contracts should be
identified along with the name, background, and credentials of the individual selected for this position. The
applicant should also indicate to whom in the corporate structure this position will report, how the oversight
will be accomplished, and whether the position is part-time or full-time.
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6. A description of the officerships, directorships, stock (if 10 percent or more), or other
interests each holds in any other air carrier, common carrier, or person substantially engaged
in the business of aeronautics.

7. For the key technical personnel (Director of Operations, Director of Maintenance,
Director of Safety, Chief Pilot, and Chief Inspector), a statement that these individuals meet
the qualifications for their respective positions as set forth in sections 119.65 and 119.67 of
the Federal Aviation Regulations (14 CFR 119.65 and 119.67).

Common mistakes in submitting management team information include not
having all key managerial positions, including those required by the FAA,
filled; submitting incomplete resumes that do not list employer names and the
type of business conducted by that employer, dates of employment, positions
held, or date the employee left his/her last position and joined the applicant;
submitting resumes with no information on non-aviation employment held or
periods of unemployment, thereby creating employment period gaps; not
including the FAA certificate or license number for persons holding ATP or
A&P certificates; and listing technical personnel who will not be accepted for
their positions by the FAA.

Financial Position and Operating Plans

This information will be used to assess the financial position of the applicant, whether the
applicant has a reasonable understanding of the costs of starting and conducting its
operations, and whether it has access to the capital required to commence operations.
Before being granted an effective certificate, an applicant must provide independent, third-
party verification that it has available to it resources (e.g., cash, lines-of-credit, or bank
loans) sufficient to cover all of its pre-operating costs (i.e., all of the costs incurred prior to
the actual commencement of flight operations) plus the operating expenses that are
reasonably projected to be incurred by the applicant during three months of “normal”
operations.” In determining available resources, projected revenues cannot be included.”

" Because projected expenses during the first several months of operations do not include all costs that will

be incurred during a “normal” or average period of operations, the three-month standard is calculated by
dividing the applicant’s estimated total first year operating expenses by four. In addition, if the applicant’s
most recent balance sheet shows a negative working capital balance for any ongoing operations (e.g., air taxi,
aircraft leasing, or fixed base operation), the amount of that working capital deficit will be considered a pre-
operating expense in calculating the amount of funds that the applicant must have available to meet the
financial fitness criteria for the proposed operations.

> This financing guideline should not be considered a “zero revenue test”; that is, an applicant should not
construct an artificial three-month projection showing reduced operating costs based on the theory that if there
are no revenues there will be fewer variable flight and customer-related expenses, and that a smaller capital
reserve will therefore be needed.
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Data Required
The following financial information about the applicant should be provided:

1. Balance sheets and income statements of the applicant and all relevant corporations,*
together with their accompanying explanatory footnotes (including a description of the
company's significant accounting policies, such as for depreciation, amortization of
intangibles, overhauls, unearned revenues, and cost capitalization), for the three most recent
calendar or fiscal years,"” and for a period ending no more than three months prior to the
date of filing. This requirement may be met by the submission of financial statements,
preferably audited, or 10K and/or 10Q reports filed with the Securities and Exchange
Commission.

a. The financial documents should include a statement as to who prepared them, his or
her qualifications and relationship, if any, to the applicant, and whether they were
prepared in accordance with Generally Accepted Accounting Principles.

b. If an annual audit, review, or compilation by an independent CPA is performed, the
name and address of the firm, and type of services provided should be listed.

2. Statements which include a description of the following:

a. Any liens or encumbrances against any of the applicant's or any relevant
corporation’s assets, including those pledged as collateral for any outstanding
obligations.

b. Any major commitments into which the applicant or any relevant corporation has
entered during the past 6 months, or proposes to enter into during the next 6 months,
including bank or other institutional financing, private financing, issuance of bonds or
stock in the applicant, or major contracts to perform services.

c. Any transactions in which the applicant or any relevant corporation sold or
exchanged any major assets (aircraft, land, buildings, etc.) during the past 6 months, or

16 “Relevant corporation” includes the applicant, any predecessor of the applicant (including any company

whose operations were acquired by, or merged with, the applicant); any company in which the directors,
principal officers or owners have or once had a substantial interest, or any organization which has a significant
financial or managerial influence on the applicant, e.g., (1) a parent corporation; (2) any entity that holds more
than 50 percent of the outstanding voting stock of the applicant; (3) any entity that holds between 20 and 50
percent of such stock and which has significant influence over the applicant as indicated, for example, by at
least a 25 percent representation on the board of directors, participation in policy-making processes, substantial
inter-company transactions, or managerial personnel with common responsibilities in both companies; and (4)
any subsidiary of the applicant. However, unless specifically requested by the Department, an applicant need
not include financial data for those companies that are “relevant corporations” only because one or more of the
applicant’s directors, principal officers or owners have or once had a substantial interest in them.

Y If an applicant has been in business less than three years, only information for as long as it has been in
business is required, unless there is a predecessor company. In the latter instance, information on the
predecessor company is necessary. For new companies (those without any prior operations), a pre-operating
balance sheet giving a complete description of the financial resources available to mount the proposed services
should be filed.
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plans to sell or exchange within the next 6 months, including how any funds realized
from those transactions were, or are intended to be, used.

d. Any liabilities of the applicant or any relevant corporation that are more than 60 days
past due at the time of the application, including the amount and the circumstances under
which they are past due and will be paid.

e. Any contingent liabilities that may have an effect on the applicant's or any relevant
corporation’s financial posture (e.g., lawsuits, pending judgments), including plans to
meet those obligations.

f. Any events that occurred after the preparation of the most recent financial statements
that may have a significant impact on the financial position or on the operations of the
applicant or any relevant corporation. If no such events have occurred, provide a
statement to that effect.

3. The applicant's service proposal and a forecast balance sheet and profit and loss
statement (broken down by month or by quarter) for the first twelve full months of actual
flight operations conducted under the certificate authority at issue. These documents should
include ample notes explaining the basis for the amounts shown and whether the statements
were prepared on a cash or accrual basis. The description should be in sufficient detail to
allow the Department's staff to replicate the mathematics involved and to determine the
reasonableness of the forecast.

The revenue forecast should indicate:*®
a. For applicants for scheduled authority, the proposed markets and number of daily
flights in each market; for applicants for charter authority, the types of charters to be
operated (e.g., public, single-entity, wet lease, Department of Defense) and the proposed
geographic areas to be served.

b. The type, model, seating/cargo capacity, and number of the aircraft to be used.

c. The number of passengers or amount of cargo to be carried and expected load
factors.

d. The fares or rates to be charged, and the resulting gross revenues.

e. The total number of revenue block hours and revenue miles expected to be flown,
and the extent of any seasonal traffic peaks.

8 If the applicant so requests under 14 CFR 302.12, the Department will generally grant confidential

treatment to information identifying the specific markets to be served, proposed frequency of service, fares,
estimated revenue passenger miles and available seat miles, and projected load factor. However, if the
applicant requests confidential treatment of information identifying its proposed markets and related traffic
forecasts, it must provide for the public record a brief description of the type of markets/cities to be served (i.e.,
short-, medium-, or long-haul markets, from small, mid-size, or large cities) and the total number of flights and
revenue block hours to be performed.
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The expense data should show:

a. Detail by expense category (direct and indirect), indicating how the amounts were
computed. Applicants proposing to operate more than one aircraft type or model should
include separate estimates of expenses for training, maintenance, preparation of manuals,
etc., for each aircraft type or model.

b. For indirect expenses, if the applicant is engaged in other aviation-related operations
(e.g., aircraft leasing or repair station), expenses should be allocated on a rational basis
between the proposed certificated operations and the other operations, with appropriate
explanations. The applicant should prepare a consolidated forecast income statement for
the entire business as well as separate forecast statements for each operating segment,
including the proposed certificated operation.

c. If aircraft or other facilities are to be acquired to conduct the proposed services, a
description of the plans for obtaining and financing those items should be provided.

4. An estimate of the amount of capital the applicant will need to commence operations
which shows the basis of the estimate (e.g., the amounts for pre-operating costs, including
aircraft deposits or leases, office and hangar space, insurance, salaries, training, FAA and
Department certifications, working capital, etc.).

5. A description of the proposed form and source of capital to support the applicant’s
operations.

a. If the resources of an individual(s) or other organization(s) will be made available to
the applicant to support its operations, provide a statement from such individual(s) or
organization(s) of the amount of such available resources and the terms or conditions
under which such funds will be provided. Copies of the personal or corporate financial
statements of the individual(s) or organization(s) should also be provided. Such
documentation should clearly establish the capability of the individual(s) or
organization(s) to fulfill any financial commitment made to or on behalf of the applicant.
In this connection, the liquidity of any assets, other than cash, contained in these
documents should be made clear through appropriate footnotes (e.g., the current market
value of stocks and bonds that can be readily converted to cash should be noted).
Whenever possible, third-party verification of the assets and values should be provided
(e.q., letters from banks or stockbrokers holding liquid assets, or recent appraisals of real
assets).

b. If borrowed capital or a line-of-credit is to be employed, the total amount, current
balance, source, security, provisions to convert the debt to equity, and terms of
repayment to the lender should be stated. Verification of this information from the
lender should be provided.

c. If financing is to be obtained through a private stock offering, verification from the

underwriter as to the status of the offering should be provided and copies of private
placement agreements or offering documents should be submitted. If capital is to be
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sought through a public stock offering, copies of the offering documents filed with the
Securities and Exchange Commission should be included.

d. A letter from the applicant's bank confirming the amount on deposit and bank loans
and lines-of-credit, if any, should be provided.

6. A description of all outstanding judgments against the applicant, relevant corporations,
key personnel employed by each, or any person having a substantial interest in the applicant.

a. For judgments of more than $5,000, include a brief summary of the circumstances
leading to each judgment, the amount of each judgment, the party to whom it is payable,
how long it has been outstanding, and its current status.

b. For judgments of less than $5,000, the list need only identify the company or person
involved and the total amount of the judgment still owed.

Common_mistakes in submitting operating plans and financial information
include not having a firm plan for obtaining the necessary financial resources;
not submitting third-party verification of available or proposed funds; not
submitting current (i.e., to within three months) financial statements; not
including enough notes in the financial statements to understand what the
entries represent (e.g., an amount for fixed liabilities without detailing what
those liabilities are); and not including all expected forecast expenses or
enough details to enable the Department to replicate the calculations used in
arriving at the cost and revenue estimates (e.g., a single figure for “salaries”
without detailing whose salaries at what amounts are included).

Compliance Disposition

The purpose of evaluating compliance disposition is to assure that the company and the
personnel running and controlling the company do and will abide by the laws, rules, and
regulations governing the applicant's operations and that management will be diligent in
maintaining safe operations.

Data Required

The following information about the compliance history of the applicant, its owners, related
companies, and their key personnel should be filed:

1. A description of the current status of all pending enforcement actions and formal
complaints® involving the Statute, and the rules and regulations of the Department,
including the FAA, involving the applicant, its key personnel (employed or to be employed),
relevant corporations, including any other company in which the directors, principal

19 Although the applicant is not required to specifically report enforcement actions that have been closed, the

Department may request additional information on such actions, particularly if they involved an FAA
certificate action or voluntary suspension of operations or other serious charges against the applicant or any of
the persons or companies listed above.
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officers, or owners of the applicant have or once had a substantial interest, or persons having
a substantial (i.e., 10 percent or more) interest in any of these companies.?

The investigation, complaint or action should be identified, together with a brief summary of
the circumstances involved and its current status.” By “actions” or “complaints,” we mean
those that have actually been filed with or taken by some official agency such as the
Department, including the FAA, or a state, irrespective of whether the company or person
believes it was or is guilty. For example, if the FAA has proposed a civil penalty in an
enforcement action against a company, that FAA action must be reported.

2. If any of the persons listed in paragraph 1 above were affiliated (as an officer, director,
or stockholder) with any air carrier or other aviation-related company which, at the time of
such affiliation, was found to have committed knowing, willful violations of the Statute or
any order, rule or regulation issued pursuant to that Statute, such actions should be
described.

3. A description of any charges (civil or criminal) within the past 10 years brought against
any of the persons or companies listed above, of fraud, felony, or antitrust violations, or of
unfair, anticompetitive or deceptive business practices, including their final disposition or
current status.

4. A description of any aviation-related accidents or incidents which the applicant, its
personnel, or any relevant corporation has had either during the year preceding the date of
the application, or at any time in the past if the matter remains under investigation by the
FAA, the NTSB, or by the company itself. This includes:

a. The date of the occurrence, the type of flight (Part 121, Part 135, etc.), the number of
passengers on board, the extent of injuries to persons and damage to the aircraft, the
name of the pilot, and any other pertinent information available. Copies of the pilot's
reports, if available, should be filed.

b. The FAA and the NTSB file numbers, if known, for each accident and incident, and
the findings of the NTSB and/or the FAA, including any violations cited against the
company or any of its personnel.

c. A description of any positive actions taken by the company as a result of the
occurrence, if any was appropriate.

Common _mistakes in submitting compliance information include not
disclosing all required or relevant compliance matters. Applicants should
consider any matter relating to safety violations or consumer fraud activities

2 pending cases against a company in which the directors, principal officers or owners of the applicant once

had a substantial interest need only be reported if these cases were opened for actions that occurred while the
individual(s) identified held ownership and/or key positions with that company.

2L gpecial attention should be paid to the Directors of Maintenance, Operations, and Safety and the Chief
Pilot and Chief Inspector, as persons holding these positions are more likely than others to be cited for FAA
violations.
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involving the applicant, its principals or key personnel or companies in which
those individuals have or had a substantial interest (either ownership or
management) as relevant and reportable. In most instances, the failure to
disclose the information is far more damaging than the matter being
disclosed, since it is likely to cause delays in processing the application or
even the dismissal or denial of the application for providing false or
misleading information about the compliance background of the
applicant and its principals.

Certification

The following certification must be included in all written submissions filed by the applicant
in connection with its application:

Pursuant to Title 18 United States Code Section 1001, | [the individual
signing the application, who shall be a principal owner, senior officer, or
internal counsel of the applicant], in my individual capacity and as the
authorized representative of the applicant, have not in any manner knowingly
and willfully falsified, concealed or failed to disclose any material fact or
made any false, fictitious, or fraudulent statement or knowingly used any
documents which contain such statements in connection with the preparation,
filing or prosecution of the application. | understand that an individual who
is found to have violated the provisions of 18 U.S.C. section 1001 shall be
fined or imprisoned not more than five years, or both.

OTHER REQUIREMENTS

Accident Plans

Section 41113 of the Statute requires certificated air carriers to develop and submit to the
Department and the National Transportation Safety Board a plan (“accident plan”) to
address the needs of families of passengers and other victims involved in any aircraft
accident involving an aircraft of the air carrier and resulting in a major loss of life. (See the
copy of the Aviation Disaster Family Assistance Act of 1996 included in Part Il of this
packet.) The requirement to file an accident plan applies not only to passenger carriers but
also to all-cargo carriers, which must file a plan to cover any employee or third-party
accident victims, such as cargo attendants, non-revenue passengers, or persons on the
ground. Section 41113(b) of the Statute describes the specific contents of the accident
plans. The accident plan to be submitted to the Department should be filed separately in
Docket OST-96-1960 and should not be included in the application for certificate authority,
although a statement that the plan has been so filed should be included. The copy to be
submitted to the National Transportation Safety Board should be sent to the following
address:

Office of Public Affairs

National Transportation Safety Board

490 L’Enfant Plaza East, SW

Washington, DC 20594
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Please note that the Department cannot issue an applicant any requested certificate authority
unless it has complied with this requirement.

Passenger Manifest Information

Part 243 of the Department’s regulations (see copy included in Part Il of this packet) was
adopted to ensure that the United States Government has prompt and adequate information
in case of an aviation disaster occurring on a covered international flight segment. A
“covered flight segment” is defined in section 243.3 as:

“a passenger-carrying flight segment operating to or from the United States (i.e., the
flight segment where the last point of departure or the first point of arrival is in the
United States). A covered flight segment does not include a flight segment in which
both the point of departure and point of arrival are in the United States.”

The rule requires that all certificated air carriers collect the full name of each U.S. citizen
passenger traveling on such flight segments, and solicit a contact name and telephone
number. In the case of an aviation disaster, the carrier involved would be required to
provide the information to the Department of State and, in certain instances, to the National
Transportation Safety Board. The Part 243 requirements apply not only to passenger
carriers but also to all-cargo carriers, since they could transport cargo handlers and other
persons meeting the definition of “passenger” in section 243.3.

Section 243.13 requires that each certificated air carrier that operates one or more covered
flight segments file with the Department in Docket OST-98-3305 a brief statement
summarizing how it will collect the passenger manifest information and transmit it to the
Department of State following an aviation disaster. If the certificate authority sought would
authorize the applicant to operate a covered flight segment, even though there may be no
immediate plans to do so, the applicant should file the summary statement required by
section 243.13. If the applicant does not intend to operate any covered flight segments in
the foreseeable future, the applicant must file in Docket OST-98-3305 a statement so stating,
and also stating that the applicant will not operate any covered flight segment unless and
until it has filed the summary required by section 243.13. The statement or summary to be
submitted to the Department should be filed separately in Docket OST-98-3305 and should
not be included in the application for certificate authority, although a statement that the
information complying with Part 243 has been so filed should be included. Summaries
already filed by air carriers under section 243.13 are available for public inspection in
Docket OST-98-3305, and on the Internet at http://dms.dot.gov. The applicant may wish to
review these summaries for ideas on how it can best implement the data collection
requirements of Part 243.

Insurance and Limits of Liability

Prior to conducting any operations, an air carrier must also meet the insurance requirements
set forth in Part 205 of the Department's rules, and become a signatory to the Interim
Agreement of carriers, which relates to higher limits of liability for international passengers.

24



This latter requirement applies whether or not the applicant is seeking a certificate to
provide foreign air transportation. (Part 205 is reprinted in Part Il of this packet. Blank
copies of the Certificate of Insurance (OST Form 6410) and the Interim Agreement (OST
Form 4523) are in Part IV of this packet. OST Form 4523 should be filed (an original plus
three copies) separately with the Department’s Dockets Section in Docket 17325, i.e., not
assembled as part of or an exhibit to the application.)

Name/Tradename Registration

Air carriers may only hold out services to the public using names authorized by the
Department as listed on its certificate or as otherwise approved in a written notice. Part 215
of the Department’s rules contains the procedures to be followed in order to change the
carrier’s name as shown on its certificate or to add a new trade name. (A copy of Part 215 is
included in Part I11 of this packet.) Applications to change the name on the certificate--due,
e.g., to a change in the carrier’s corporate name--should be filed with the Department of
Transportation Dockets; however, if the name on the certificate is not to be changed--due,
e.g., to the addition of a trade name--the filing should be made with the Air Carrier Fitness
Division. A $56.00 filing fee should accompany either type of filing. The Department will
notify the applicant of any other air carriers that have already registered the same or a
similar name. It is then the applicant’s responsibility to notify any such carriers of its intent
to register the new name and then to certify to the Department that it has performed this
notification. The Department will then issue a notice registering the new trade name or an
order reissuing the carrier’s certificate. While the Department may prohibit the use of
names that may be deceptive or that may otherwise result in significant public confusion, as
a general rule, the Department does not intervene in company disputes over the use of
names. Such disputes should be resolved between the affected parties with reference to the
appropriate trademark laws.

CONTINUING FITNESS
Once a company has been found fit initially, it becomes subject to the requirements of 49
U.S.C. 41110(e) which provide that the company must remain fit in order to continue to

hold its authority to provide air transportation services.

Operating Limits

In order to ensure that a company remains fit after it is given effective authority, the
Department may impose conditions on the company’s operations--such as a limit on the
duration of the authority (e.g., for one year), on the number, type, or size of aircraft that the
applicant may operate, or on the type of service that can be provided. If, at a later date, the
company wishes to expand its operations beyond those limits, it would need to notify the
Department and establish its fitness to do so. These conditions are intended to enable the
Department to monitor the carrier’s operations more closely, particularly during its first
several years.
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First Year Progress Report

New carriers will be required to file a progress report at the end of their first year of
operations. This report should include information on the company’s current operations
(including aircraft fleet, principal markets served, total number of employees), a summary of
how its operations have changed during the year, a discussion of any changes it anticipates
from its current operation during its second year, current financial statements (including a
balance sheet as of the end of the company’s first full year of actual flight operations and a
twelve-month income statement ending that same date), and information on whether the
company has undergone any changes in ownership or management. The report will be due
within 45 days after the end of the first year of operations.

Substantial Changes

If, after the commencement of air service, substantial changes are planned or occur, such as
a change in ownership, a major change in the management team, a major expansion in
operations (e.g., going from the use of “small” to “large” aircraft), or a filing for protection
from creditors under Chapter 11 of the U.S. Bankruptcy Code, the Air Carrier Fitness
Division must be notified promptly so it may determine whether the company will remain fit
to operate. In the case of a proposed change in ownership, restructuring, or recapitalization,
carriers are requested to provide a notification thirty (30) days in advance of the scheduled
closing. Also, in such cases, the carrier should review the discussion of 1ssues Pertaining to
Non-U.S. Citizen Involvement under the Corporate Structure and Ownership section in
Part 1 of this information packet to identify potential fitness complications due to any
foreign interests in the carrier. After receiving the company's description of the proposed
substantial change, the staff of the Air Carrier Fitness Division will inform the company
what additional information it must file to support its fitness to continue operating in light of
the proposed change.

Dormancy

If a carrier does not institute air transportation operations within one year of being found fit
by the Department to do so, its economic authority will be terminated for reason of
dormancy as provided in section 204.7(a) of the Department’s Regulations. (See section
204.7 contained in Part 111 of this packet.)

On the other hand, if a carrier starts its air service within one year and subsequently ceases
that service, its economic authority is automatically suspended and it has one year from the
date of the cessation to resume service or that authority will be terminated for dormancy (see
section 204.7(b)). Any carrier proposing to resume service within the one-year period must
file with the Department’s Dockets Section (an original and 6 copies), at least 45 days
before the date on which service is expected to resume, a notice of such intent and updated
fitness information as required by section 204.3. The carrier may not recommence service
unless and until it is authorized to do so by the Department. If the carrier wishes to resume
air service in less than 45 days, it may request a waiver from the 45-day advance notice
requirements of section 204.7. Any such waiver request must be filed with Dockets (an
original and 6 copies) and be accompanied by a $280 filing fee.
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If, however, the carrier will not be able to commence or recommence operations before the
end of its one year, it may request a waiver from the revocation provisions of section 204.7.
Such waivers are not granted routinely, but only where “good cause” is shown. In showing
good cause, the company would have to provide adequate evidence that it still meets the
Department's fitness criteria and that it has completed nearly all of the steps to initiate or
resume operations (e.g., has the necessary personnel, financial resources, and aircraft, and
has resolved any problems with the FAA). The waiver request must be filed before the end
of the one-year dormancy period with the Department’s Dockets Section (an original and 6
copies) and be accompanied by a $280 filing fee. (Sample applications are contained in Part
Il of this packet.)

Transfer of Authority

Certificates are not transferable without prior Department approval. Applications for
transfer of certificate authority should be filed jointly by the transferor and the transferee
with the Department’s Dockets Section at least three months in advance of the proposed
effective date of the transfer. Additional time would be required if objections are filed or
complex or unusual issues are raised by the application. Applicable filing fees are $290
(interstate authority) and $255 (foreign authority). Under section 41105 of the Statute, in
order to approve a transfer, the Department must find that the proposed transfer is
“consistent with the public interest,” that is, that the transferee is fit to conduct the proposed
operations. The Department must also analyze the effects of the transfer on (1) the viability
of each carrier involved in the transfer, (2) competition in the domestic airline industry, and
(3) the trade position of the United States in the international air transportation market.
Applicants for a certificate transfer should describe the circumstances of the transfer, attach
evidence supporting the fitness of the transferee as set forth in section 204.3, and provide
sufficient information to enable the Department to analyze the effects of the transfer as
noted above. In addition, a balance sheet for the air carrier immediately prior to and
immediately following the projected closing date of the transfer, as well as copies of all
agreements between the transferor and transferee, should be filed. (A sample application is
contained in Part 11 of this packet.)

*hkkkk
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S7aTES OF

PART Il

SAMPLE APPLICATIONS

The following are sample applications which may be used as guides in preparing (1)
an application for air carrier authority, (2) a motion to withhold information from
public disclosure, (3) a notice of intent to resume service following a cessation of
operations, (4) an application for a waiver from the 45-day advance filing
requirement of 14 CFR 204.7 to resume service, (5) an application for a waiver from
the revocation-for-dormancy provisions of 14 CFR 204.7, and (6) an application for
the transfer of certificate authority. The information in the brackets [ ] should be
filled in or deleted as appropriate. For example, an applicant requesting interstate
charter authority under section 41102 of the Statute would delete the references to
foreign and scheduled authority.

Material in support of the applicant's fitness should be submitted as exhibits or
attachments to the application. Each exhibit or attachment should be identified by
number (for example, Exhibit 1, Exhibit 2, etc.) and each page of an exhibit should
be numbered consecutively. If an applicant is seeking both interstate and foreign
authority, the evidence in support of the applicant's fitness to operate need only be
included with one of the applications and incorporated by reference in the other.
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Sample Application for Air Carrier Authority

BEFORE THE

DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY

WASHINGTON, D.C.

Application of
[NAME OF APPLICANT]
for a certificate of public convenience and necessity under

49 U.S.C. 41102 to engage in [interstate] [foreign] [scheduled]
[charter] air transportation

APPLICATION OF
[NAME OF APPLICANT]

Communications with respect to this document should be sent to:

DOCKET [will be
completed by DOT]

[Name, mailing address, telephone and
fax numbers, and email address of
persons to be contacted]

[Date of Application]

Notice: Any person who wishes to support or oppose this application must file an answer by
[21 days after receipt of the application by the Department of Transportation] and serve that

answer on all persons served with this application.
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BEFORE THE
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Application of

[NAME OF APPLICANT] DOCKET [will be
completed by DOT]
for a certificate of public convenience and necessity under

49 U.S.C. 41102 to engage in [interstate] [foreign] [scheduled]
[charter] air transportation

APPLICATION OF
[NAME OF APPLICANT]

[Name of Applicant] submits this application for a certificate of public convenience and
necessity authorizing [interstate]/[foreign] [scheduled]/[charter] air transportation pursuant
to section 41102 of Title 49 of the United States Code (“the Statute”).

In support of its application [Name of Applicant] states the following:
Applicant is a [corporation] [partnership] [sole proprietorship] [limited liability company]

organized on [date] under the laws of the State of . Its address,
telephone and fax numbers, and email are:

Applicant is a citizen of the United States as defined in section 40102(a)(15) of the Statute.
[Describe the ownership of the applicant and indicate whether its officers, directors,
and key personnel are U.S. citizens. If not, indicate their nationality and their
relationship to, or interest in, the applicant.]

Applicant is [newly formed] [currently engaged in (describe current business)].

Applicant requests authority to engage in [interstate]/[foreign] [scheduled]/[charter] air
transportation of persons, property, and mail as follows:”

[Describe proposed operations, including markets to be served, and aircraft to be
used.]

Information in support of the applicant's fitness to conduct the proposed air transportation
operations is contained in [Exhibits]/[Attachments] 1 through .

The applicant does not have to request authority to carry persons, property, and mail. It may request
passenger only, cargo only, mail only, passenger and cargo, passenger and mail, or cargo and mail authority.
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[If applying for both interstate and foreign authority, add the following paragraph to
the application for foreign authority:

Concurrently, applicant is seeking authority to engage in interstate air transportation.
Information in support of the applicant's fitness to operate has been included with that
application and is incorporated by reference here. Additional information in support of the
applicant's proposed foreign air transportation operations is included as [Exhibits]/
[Attachments] 1 through ]

The contents of this application and the attached exhibit(s) are true and correct to the best of
my knowledge and belief. Pursuant to Title 18 United States Code Section 1001, | [the
individual signing the application, who shall be a principal owner, senior officer, or internal
counsel of the applicant], in my individual capacity and as the authorized representative of
the applicant, have not in any manner knowingly and willfully falsified, concealed or failed
to disclose any material fact or made any false, fictitious, or fraudulent statement or
knowingly used any documents which contain such statements in connection with the
preparation, filing or prosecution of the application. | understand that an individual who is
found to have violated the provisions of 18 U.S.C. section 1001 shall be fined or imprisoned
not more than five years, or both.

Submitted by,

[Signature and Title]

Attachments [certificate of service, and exhibits and information required under section
204.3]
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Sample Certificate of Service

CERTIFICATE OF SERVICE

I hereby certify that | have on this day served the foregoing application for
[interstate]/[foreign] [scheduled]/[charter] air transportation authority by first class mail,
postage prepaid, upon the persons shown in the following service list.

[Signature and title]

[Date of Service]

SERVICE LIST

[See section 302.203(b) included in Part I11.]
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Sample Motion for Confidential Treatment of Documents

BEFORE THE
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Application of

[NAME OF APPLICANT] DOCKET [will be
completed by DOT]
for a certificate of public convenience and necessity under
49.U.S.C. 41102 to engage in [interstate]/[foreign] [scheduled]/
[charter] air transportation

MOTION OF [NAME OF APPLICANT]

TO WITHHOLD INFORMATION FROM PUBLIC DISCLOSURE

Communications with respect to this document should be sent to:

[Name, mailing address, telephone and
fax numbers, and email address of
persons to be contacted]

[Date of Application]

Notice: Any person who wishes to support or oppose this application must file an answer by
[7 days after receipt of the application by the Department of Transportation] and serve that
answer on all persons served with this filing.
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BEFORE THE
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Application of

[NAME OF APPLICANT] DOCKET [will be
completed by DOT]
for a certificate of public convenience and necessity under
49.U.S.C. 41102 to engage in [interstate]/[foreign]
[scheduled]/[charter] air transportation

MOTION OF [NAME OF APPLICANT]
TO WITHHOLD INFORMATION FROM PUBLIC DISCLOSURE

Pursuant to section 302.12 of the Department’s Rules of Practice, [name of applicant]
hereby moves to withhold from public disclosure [specify material to be withheld, e.g.,
Exhibits 2, 5 and 7 to the above-captioned application for the issuance of certificate
authority]. These documents are being filed with this Motion in a sealed envelope marked
“Confidential Materials - Rule 12 Treatment Requested.” In support of this Motion, [name
of applicant] submits the following:

[For each document for which non-disclosure is requested, describe the document in
general terms (e.g., the applicant’s internal business or marketing plan, letter of
intent from aircraft lessor, shareholder agreement, personal financial statements of
owner or lender).]

The information [name of applicant] seeks to withhold from public disclosure is (1)
commercial or financial, (2) obtained from a person outside the government, and (3)
privileged or confidential. Moreover, release of this information would cause substantial
harm to the competitive position of [name of applicant] or the individual from whom the
information was obtained.

[Explain how the information for which non-disclosure is requested falls into one or
more of the categories discussed in the preceding paragraph, e.g., “Exhibit 3
contains sensitive financial and commercial information, including proprietary
details of the applicant’s marketing research, that could be used by competitors to
impede the applicant’s plans to undertake the proposed air service. Moreover, the
information in this exhibit is highly detailed and would not otherwise be made
accessible to persons outside the company.”]

Therefore, this information should be afforded confidential treatment by the Department.
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Submitted by,

[Signature and Title]
Attachments [certificate of service and information for which confidential treatment is
requested, which shall be attached to the motion in a sealed envelope with the name of the

applicant, authority requested, docket number, and the notation: *“Confidential Materials -
Rule 12 Treatment Requested.”]

CERTIFICATE OF SERVICE

I hereby certify that 1 have on this day served the foregoing motion for confidential
treatment by first class mail, postage prepaid, upon the persons shown in the following
service list.

[Signature and title]

[Date of Service]

SERVICE LIST

[See section 302.203(b) included in Part I1l—same persons as the certificate application.]
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Sample Notice of Intent to Resume Service

BEFORE THE
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Notice of

[NAME OF CARRIER APPLICANT] DOCKET [will be
completed by DOT]
of its intent to resume [interstate]/[foreign] [scheduled]/
[charter] air transportation following a cessation of operations
pursuant to 14 CFR 204.7

NOTICE OF
[NAME OF CARRIER APPLICANT]

Communications with respect to this document should be sent to:

[Name, mailing address, telephone and
fax numbers, and email address of
persons to be contacted]

[Date of Notice]
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BEFORE THE
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Notice of

[NAME OF CARRIER APPLICANT] DOCKET [will be
completed by DOT]
of its intent to resume [interstate]/[foreign] [scheduled]/
[charter] air transportation following a cessation of operations
pursuant to 14 CFR 204.7

NOTICE OF
[NAME OF CARRIER APPLICANT]

Pursuant to section 204.7 of the Department’s regulations, [Name of Applicant] submits this
notice of its intent to resume [interstate]/[foreign] [scheduled]/[charter] air transportation
under section 41102 of Title 49 of the United States Code (“the Statute™), following a
cessation of operations.

[Describe the authority held by the applicant, the circumstances surrounding the
cessation of operations, and the proposed recommencement of operations.]

Information in support of the carrier’s fitness to resume the proposed air transportation
operations is contained in [Exhibits]/[Attachments] 1 through .

[Describe any changes in the carrier’s ownership and management since its latest
fitness review, and list all current owners and managers and their positions.
Describe the proposed markets to be served, aircraft to be used, and any changes in
operations being made since the cessation. Provide current financial statements, a
one-year forecast, and updated compliance information.]

The contents of this application and the attached exhibit(s) are true and correct to the best of
my knowledge and belief. Pursuant to Title 18 United States Code Section 1001, | [the
individual signing the application, who shall be a principal owner, senior officer, or internal
counsel of the applicant], in my individual capacity and as the authorized representative of
the applicant, have not in any manner knowingly and willfully falsified, concealed or failed
to disclose any material fact or made any false, fictitious, or fraudulent statement or
knowingly used any documents which contain such statements in connection with the
preparation, filing or prosecution of the application. | understand that an individual who is
found to have violated the provisions of 18 U.S.C. section 1001 shall be fined or imprisoned
not more than five years, or both.
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Submitted by,

[Signature and Title]

Attachments [certificate of service, and exhibits and information required under section
204.3]

CERTIFICATE OF SERVICE

I hereby certify that |1 have on this day served the foregoing notice of intent to resume
certificated operations pursuant to 14 CFR 204.7 by first class mail, postage prepaid, upon

the persons shown in the following service list.

[Signature and title]

[Date of Service]

SERVICE LIST

[See section 302.203(b) included in Part 111.]
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Sample Waiver of the 45-day Advance Filing Requirements of 14 CFR 204.7

BEFORE THE
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Application of

[NAME OF CARRIER APPLICANT] DOCKET [will be
completed by DOT]
for a waiver of the 45-day advance filing requirements of 14
CFR 204.7 and notice of intent to resume [interstate]/[foreign]
[scheduled]/[charter] air transportation following a cessation of
operations

APPLICATION OF

[NAME OF CARRIER APPLICANT]

Communications with respect to this document should be sent to:

[Name, mailing address, telephone and
fax numbers, and email address of
persons to be contacted]

[Date of Application]

Notice: Any person who wishes to support or oppose this application must file an answer by
[15 days after receipt of the application by the Department of Transportation] and serve that
answer on all persons served with this filing.
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BEFORE THE
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Application of

[NAME OF CARRIER APPLICANT] DOCKET [will be
completed by DOT]
for a waiver of the 45-day advance filing requirements of 14
CFR 204.7 and notice of intent to resume [interstate]/[foreign]
[scheduled]/[charter] air transportation following a cessation of
operations

APPLICATION OF
[NAME OF CARRIER APPLICANT]

[Name of Carrier Applicant] submits this application for a waiver of 14 CFR 204.7 so that it
may resume [interstate]/[foreign] [scheduled]/[charter] air transportation operations within
45 days of the date of this filing.

In support of its application [Name of Applicant] states the following:

[Describe the authority held by the applicant, the circumstances surrounding the
cessation of operations, the proposed recommencement of operations, and why the
Department should grant the waiver and allow the resumption of service on short
notice.]

Information in support of the carrier’s fitness to resume the proposed air transportation
operations is contained in [Exhibits]/[Attachments] 1 through .

[Describe any changes in the carrier’s ownership and management since its latest
fitness review, and list all current owners and managers and their positions.
Describe the proposed markets to be served, aircraft to be used, and any changes in
operations being made since the cessation. Provide current financial statements, a
one-year forecast, and updated compliance information.]

The contents of this application and the attached exhibit(s) are true and correct to the best of
my knowledge and belief. Pursuant to Title 18 United States Code Section 1001, | [the
individual signing the application, who shall be a principal owner, senior officer, or internal
counsel of the applicant], in my individual capacity and as the authorized representative of
the applicant, have not in any manner knowingly and willfully falsified, concealed or failed
to disclose any material fact or made any false, fictitious, or fraudulent statement or
knowingly used any documents which contain such statements in connection with the
preparation, filing or prosecution of the application. | understand that an individual who is
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found to have violated the provisions of 18 U.S.C. section 1001 shall be fined or imprisoned
not more than five years, or both.

Submitted by,

[Signature and Title]

Attachments [certificate of service, and exhibits and information required under section
204.3]

CERTIFICATE OF SERVICE

I hereby certify that | have on this day served the foregoing 45-day waiver and notice of
intent to resume certificated operations pursuant to 14 CFR 204.7 by first class mail, postage
prepaid, upon the persons shown in the following service list.

[Signature and title]

[Date of Service]

SERVICE LIST

[See section 302.203(b) included in Part 111.]
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Sample Waiver of the Revocation-for-Dormancy Provisions of 14 CER 204.7

BEFORE THE
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Application of

[NAME OF CARRIER APPLICANT] DOCKET [use Docket
assigned to initial application]
for a waiver and extension of the revocation for dormancy
provisions of 14 CFR 204.

APPLICATION OF

[NAME OF CARRIER APPLICANT]

Communications with respect to this document should be sent to:

[Name, mailing address, telephone and
fax numbers, and email address of
persons to be contacted]

[Date of Application]

Notice: Any person who wishes to support or oppose this application must file an answer by
[15 days after receipt of the application by the Department of Transportation] and serve that
answer on all persons served with this filing.
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BEFORE THE
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Application of

[NAME OF CARRIER APPLICANT] DOCKET [use Docket
assigned to initial application]
for a waiver and extension of the revocation for dormancy
provisions of 14 CFR 204.7

APPLICATION OF
[NAME OF CARRIER APPLICANT]

[Name of Carrier Applicant] submits this application for a waiver of the revocation-for-
dormancy provisions of 14 CFR 204.7 and for an extension of the one-year period in order
to [commence][recommence] operations.

In support of its application [Name of Applicant] states the following:

[Describe the authority held by the applicant, the circumstances surrounding the
cessation of operations or the applicant’s attempts to commence operations
(whichever is applicable), why the waiver is needed, how much additional time the
applicant needs before operations can start or resume, and why the Department
should grant the waiver.]

[If the applicant is also filing a notice of intent to commence or recommence commuter
operations:] Information in support of the applicant’s fitness to [commence]/[recommence]
scheduled passenger operations is contained in [Exhibits]/[Attachments] 1 through .

[Describe any changes in the carrier’s ownership and management since its latest
fitness review, and list all current owners and managers and their positions.
Describe the proposed markets to be served, aircraft to be used, and any changes in
operations being made since the ces